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The above entitled matter was heard by Administrative Law Judge Susan Etscheidt on
November 28, 29, 30, December 1, 4, 5, 11, 12 13, 2006 and January 9, 2007 in Des
Moines, Iowa. The hearing was held pursuant to Section 256B.6, Code of Iowa and 20
US.C. § 1415, and was conducted pursuant to 34 C.F.R. Part 300 and Chapter 281-41,
Towa Administrative Code (I.A.C.). The Appellants were present and represented by Curt

- L. Sytsma, Tegal Director for The Legal Center for Special Education. Appéllees from™
the Waukee Community School District (WCSD) were represented by Ron Peeler and
Sue L. Seitz represented Heartland Area Education Agency (AEA)11. The hearing was
not open to the public at the request of the Appellants.

Procedural History
On August 21, 2006, the Appellants requested a due process hearing. Two issues were
identified:
1. The WCSD and Heartland AEA had violated the Individuals with Disabilities
Education Act (IDEA) by failing to provide an education to Isabel L. in the least
testrictive appropriate environment. The Appellants claimed several substantive and
procedural reasons for the alleged violation: a) the Appellees failed to demonstrate that a
satisfactory education could not be obtained in a less restrictive environment (LRE) =
through the use of supplemental aids and services, including more appropriate behavioral
interventions; b) the Appellees failed to give serious consideration to less restrictive
placements for Isabel and repeatedly failed to include general education teachers during
that part of Individualized Education Program (IEP) team meetings that addressed the
placement issue; and c) the Appellees placed Isabel in a more restrictive environment
without giving the Appellants detailed prior written notice mandated by the IDEA.

2. The WCSD and Heartland AEA implemented seclusionary time-out and other
intrusive behavioral interventions with Isabel that are inconsistent with substantive and
procedural rights under the IDEA. The Appellants claimed several reasons for the alleged
violation: a) the Appellees implemented intrusive behavioral interventions that were not
consistent with the provision of her IEP; b) the Appellees implemented intrusive
behavioral interventions that were excessive in length and otherwise inconsistent with
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Isabel’s individual educational needs; c) the Appellees implemented intrusive behavioral
interventions that were not supported by an adequately documented functional behavioral
analysis that was consistent with available information regarding the child’s disabilities
and educational needs; d) the Appellees implemented intrusive behavioral interventions
that were not consistent with the provision of the positive behavioral supports mandated
by the IDEA; €) the Appellees implemented intrusive behavioral interventions without
providing the written prior notice mandated by the IDEA; and f) the Appellees violated
the provisions of the IDEA mandating a partnership with parents by providing false
and/or misleading and/or materially incomplete information to the Appellants regarding
the use of intrusive behavioral interventions. The Appellants requested declaratory and
compensatory relief.

On August 25, 2006, a resolution session was held, but no agreement was reached. On
August 31, 2006, the Appellees filed a response to the request for a due process hearing
as required by 20 U.S.C. § 1415(c)(2)(b), denying each and every allegation pertaining to
both issues. They asserted that the Appellants had the burden of proving the failure to
provide Isabel a free, appropriate public education (FAPE) in the LRE. They also
confirmed the requirement of IDEA exhaustion prior to filing action under additional -
laws and stated that since the Appellants did not reject a proposal of the District, no
additional pnor Wntten notlce was xequned

A pre-hearing conference call was held September 14, 2006 to clarify the issues for the
hearing. In addition to Mr. Sytsma, Director of Student Sexvices for WCSD, Roxanne
Cumings, AEA representative Kathy Allison, Ms. Seitz, and Mr. Peeler paiticipated.
Mediator Greg Buniz was included in the conference call to offer additional opportunities
for resolution of issues. By agreement of the parties, dates for the hearing were scheduled
for November 28, 29, 30, December 1, 4, 5, 11, 12, and 13, 2006 to provide adequate
preparation for the hearing. By agreement of the parties, a joint submission of documents
was to be forwarded on November 20, 2006, including a list of exhibits and anticipated
witnesses. The Appellees’ Record was submitted, pages numbered 1 —-2241. The
Appellants’ Record was submitted, numbered 3000 — 5000. Mr. Sytsma confirmed that
he was not requesting an additional copy of the parental rights brochure, as required
under 34 C F.R. § 300.504. On September 14, 2006, the attorney for the Appellants filed
a request for guidance regarding the procedures governing the use of “behavioral
literature and other academic articles™ in the due process hearing. The following guidance
was provided on October 3, 2006:
As evidence, the articles must be introduced into the record. The articles may be
challenged by opposing counsel. Witnesses may provide testimony pertaining to the
articles, and may be cross-examined by opposing counsel. The Administrative Law
Judge may take official notice of literature or an article of credible status: Official
notice may be taken of all facts of which judicial notice may be taken and of other
facts within the specialized knowledge of the agency. Parties shall be notified at the
earliest practicable time, either before or during the hearing, or by reference in
preliminary reports, preliminary decision or otherwise, of the facts proposed to be
noticed and their source, including any staff memoranda or data, and the parties shall
be afforded an opportunity to contest such facts before the decision is announced




